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The beneficiary of an approved I-140 petition may retain his or her priority date for purposes of subsequent 
petitions, unless USCIS revokes approval of the petition due to: 
- Fraud or willful misrepresentation of a material fact; 
- Revocation by DOL or invalidation by USCIS or DOS of the approved labor certification application; or 
- A determination by USCIS that the petition was approved in material error. 
 
The priority date may be retained even when the petitioning employer withdraws the I-140, or the 
petitioning employer’s business is terminated.  This is true even if these events occur less than 180 days 
after the petition is approved or the adjustment application is filed, but in this case the beneficiary may not 
extend H-1B status on the basis of the I-140.  
 
To be eligible for an immigrant visa or adjustment of status, the beneficiary must still obtain a new I-140 
petition, or be eligible for adjustment of status under 204(j). 
 
A principal beneficiary of an approved I-140 petition may apply for an Employment Authorization Document 
(EAD) if:  
- Currently in the U.S. in valid E-3, H-1B, H-1B1, O-1, or L-1 status (including the grace period 

immediately preceding or following the status validity period); 
- An immigrant visa is not immediately available; and 
- USCIS determines in its discretion that the applicant has demonstrated compelling circumstances 

justifying the issuance of an EAD. 
 
DHS does not define “compelling circumstances” but provides 4 examples: 
- Serious illness and disabilities; 
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- Employer retaliation; 
- Other substantial harm to the applicant; and 
- Significant disruption to the employer. 
 
If the principal is granted an EAD under this provision, dependents may also apply for an EAD. 
 
The EAD application through USCIS requires biometrics. 
 
EADs under this provision may only be granted in 1-year increments. 
 
Applicants are NOT eligible for an initial or renewal EAD under this provision if: 
- They have been convicted of any felony or 2 or more misdemeanors; OR 
- Their priority date is more than 1 year beyond the date immigrant visas were authorized for issuance for 

the relevant preference category and country at time of filing. 
 
An individual granted employment authorization under this provision may only renew the EAD if: 
- The individual is the principal beneficiary of an approved I-140, applies for renewal before the expiration 

of their current employment authorization,  and EITHER: 

 USCIS determines the compelling circumstances continue and justify issuance of employment 
authorization and an immigrant visa is not authorized for issuance based on the priority date; 
OR 

 The difference between the priority date and the date upon which immigrant visas are 
authorized for issuance for the category and country is 1 year or less under the current Visa 
Bulletin, using the Final Action Date in effect on the date the EAD application is filed. 

- OR is a dependent of a principal beneficiary granted a renewal, even if the dependent is out of status. 
 
If an I-140 petition has been approved or an associated adjustment of status application is filed for 180 
days or more, the petition will not be automatically revoked if the petitioner withdraws it or the petitioning 
employer’s business terminates.  The petition remains valid unless revoked on other grounds. 
 
The I-140 petition remains valid for purposes of status extensions under AC21 and priority date retention.  
However, to be eligible for an immigrant visa or adjustment of status, the beneficiary needs a bona fide job 
offer.  The beneficiary must obtain a new I-140 petition on his or her behalf, or be eligible for adjustment 
under 204(j). 

 
An I-140 petition remains valid with respect to a new qualifying job offer when the worker changes jobs 
or employers, if the adjustment application has been filed and has been pending 180 days or more, 
and the new job is in the same or similar occupational classification. 
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DHS is releasing a new Supplement J to Form I-485, on which an individual may demonstrate that 
either: 
- the employer’s offer of employment is continuing; OR 
- the applicant has a new offer of employment in the same or similar occupational classification 

under 204(j), provided the adjustment application has been pending 180 days or more, and the 
qualifying I-140 has already been approved or is pending when the beneficiary notifies USCIS of a 
new job offer 180 days or more after the date the alien’s adjustment of status application was filed, 
and the petition is subsequently approved. 
 

 Unless approval of the petition would be inconsistent with a statutory requirement, a pending 
qualifying Form I-140 petition may be approved if (1) the petitioner established the ability to pay at the 
time of filing the petition and (2) all other eligibility criteria are met at the time of 
filing and until the beneficiary’s application for adjustment of status has been 
pending for 180 days. 
 
In either case, the petitioner must also submit material and credible documentary evidence, in 
accordance with form instructions that:  
--   the employment offer by the petitioning employer is continuing or  
--   applicant intends to start employment within a reasonable period upon adjustment or  
--  the applicant has a new offer of employment from the petitioning employer or a different U.S. 
employer, or a new offer based on self-employment, in the same or a similar occupational 
classification as the employment offered under the qualifying petition, the alien’s application to adjust 
status based on a qualifying petition has been pending for 180 days or more, and the qualifying 
immigrant visa petition has already been approved or Is pending when the beneficiary notifies USCIS 
of a new job offer 180 days or more after the date the alien’s adjustment of status application was 
filed, and the petition is subsequently approved. 
 
The rule summary states that DHS will consider whether the employer had the intent, at the time the 
petition was approved, to employ the beneficiary upon approval of the adjustment application.  In the 
case of a new job offer by a different employer, DHS will consider whether the employer intends to 
employ the beneficiary in the offered position, and whether the beneficiary intends to work in that 
position, upon approval of the adjustment application 
 
The term “same occupational classification” means “an occupation that resembles in every relevant 
aspect the occupation for which the underlying employment-based immigrant visa petition was 
approved.” 
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The term “similar occupational classification” means “an occupation that shares essential qualities or 
has a marked resemblance or likeness with the occupation for which the underlying employment-
based immigrant visa petition was approved.” 
 

 

 

An eligible H-1B nonimmigrant may begin employment with a new employer upon the filing of a non-
frivolous H-1B petition, so long as the nonimmigrant has been lawfully admitted to the U.S., has not 
worked without authorization, and is in a period of stay authorized by DHS. 
 
H-1B portability is added to list of nonimmigrant classes authorized to work incident to employment. 
 
When a subsequent H-1B employer files a successive H-1B portability petition, the nonimmigrant may 
begin working for that employer upon filing, even if the prior petition remains pending.  If a prior 
portability petition is denied, successive portability petitions must also be denied.  However, this would 
not prevent the H-1B nonimmigrant from returning to a previous H-1B employer if that petition approval 
remains valid. 
 
DHS may grant H-1B status for up to 1 year notwithstanding the H-1B beneficiary’s eligibility to obtain 
a required license, if the beneficiary has applied for the license, is qualified to receive it, and the only 
obstacle to obtaining it is a lack of Social Security Number or employment authorization, or failure to 
meet a technical requirement. 
 
A nonprofit entity is considered “related to or affiliated with” an institution of higher education IF it 
satisfies any one of the following conditions: 
- Is connected to or associated with the institution through shared ownership or control by the same 

board or federation; 
- Is operated by an institution of higher education; 
- Is attached to an institution of higher education as a member, branch, cooperative, or subsidiary; 

or 
- Has, entered into a formal written affiliation agreement with an institution of higher education that 

establishes (1) an active working relationship, and (2) a fundamental activity of the nonprofit is to 
directly contribute to the research or education mission of the institution of higher education. 
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“Government research organization” includes state and local government research entities, and 
not just federal government entities, whose primary mission is the performance or promotion of 
basis research and/or applied research. 

 
An H-1B nonimmigrant who is not directly employed by a cap-exempt entity qualifies for the exemption 
if: 
- He or she will spend the majority of work time performing duties at a cap-exempt entity; and 
- The job duties directly and predominantly further the essential purpose, mission, objectives, or 

function of the entity. 
The petitioner must establish this nexus by a preponderance of the evidence. 
 
If a beneficiary ceases cap-exempt employment and has not been counted within the last 6 years, he 
or she will now be subject to the cap. 
 
An H-1B nonimmigrant may accept concurrent employment without becoming subject to the cap. 
When petitioning for concurrent employment, the petitioner must demonstrate: 
- The H-1B beneficiary is employed in valid H-1B status under a cap exemption; 
- The beneficiary’s employment with the cap-exempt employer is expected to continue after the new 

cap-subject petition is approved; and 
- The beneficiary can reasonably and concurrently perform the work described in each employer’s 

respective petitions. 
 
An H-1B nonimmigrant may recapture time exceeding 24 hours spent outside the U.S. during the 
authorized period of stay, regardless of whether the time meaningfully interrupted his or her stay or the 
reason for the absence.  The remaining time may be recaptured in a subsequent H-1B petition on 
behalf of the alien, at any time before the alien uses the full period of H-1B admission described in 
section 214(g)(4) of the Act 
 
If the beneficiary was counted towards the cap in the last 6 years, the H-1B petition seeking recapture 
time will not be subject to the cap.  If the beneficiary was not counted towards the cap, the recapture 
petition would be cap-subject unless the worker is eligible for another exemption. 
 
If at least 365 days have passed since the filing of a labor certification with DOL or the filing of an I-140 
with USCIS, an H-1B nonimmigrant may extend status beyond the 6-year limitation in up to 1-year 
increments, until: 
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- The approved labor certification expires;  
- The labor certification is denied or approved labor certification is revoked; 
- The I-140 petition is denied or approved I-140 is revoked;  
- The immigrant visa or adjustment application is denied or approved; OR 
- A labor certification, immigrant visa, or adjustment application is administratively or otherwise 

closed. 
A final decision must have been made – extensions may still be approved during the appeal period or 
while appeal is pending. 
 
There is no requirement that the individual currently be in the U.S. in H-1B status, but the individual 
must have previously been granted H-1B status and be otherwise eligible for H-1B approval. 
 
An H-1B nonimmigrant may apply for an extension within 6 months of the requested H-1B start date, 
even before 365 days have passed, so long as the labor certification or I-140 petition was filed at least 
365 days before the day the exemption would take effect. 
 
An alien who has been replaced by another alien on or before July 16, 2007 as beneficiary of a labor 
certification may not rely on that certification to establish eligibility for H-1B status based on this 
exemption. 
 
The H-1B petitioner seeking the extension need not be the petitioner who filed application for labor 
certification or I-140 used to qualify. 
 
After the 7th year, the petitioner must prove that a qualifying labor certification or immigrant visa 
petition was filed at least 365 days prior to the last day of the alien’s authorized period of H-1B 
admission. 
 
Elapsed time after more than one labor certification application or I-140 may not be aggregated to 
meet the 365 days.  Only one labor certification application or I-140 may be used to establish eligibility 
in support of any single H-1B petition filed under this provision. 
 
An H-1B nonimmigrant may not qualify for this exemption if he or she fails to file an adjustment of 
status application or make an application for an immigrant visa within 1 year of an immigrant visa 
becoming immediately available. 
An H-1B nonimmigrant with an approved I-140 may apply for an extension beyond the 6-year limit if a 
visa is not immediately available due to per-country limitations when the H-1B petition is filed.  DHS 
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may grant extensions in up to 3-year increments, until a final decision is made to: 
- Revoke approval of the I-140; or 
- Approve or deny the immigrant visa or adjustment application. 
 
To be eligible, the individual need not be in H-1B status or in the U.S. at the time the H-1B petition is 
filed on his or her behalf.  The individual must have been previously granted H-1B status and be 
otherwise eligible for an H-1B approval. 
 
The H-1B petitioner need not be the petitioner who filed the immigrant visa petition used to qualify for 
the exemption. 
 
The H-1B petition seeking a per-country limitation exemption may be filed within 6 months of the 
requested H-1B start date. 
 
Only the principal beneficiary of an employment-based immigrant visa petition is eligible for the 
exemption. 
 
If an individual, along with an application for extension of H-1B status or change of status to another 
classification, submits credible documentary evidence indicating that he or she faced retaliatory action 
from his or her employer based on a report regarding a violation of the employer’s LCA obligations, 
USCIS may consider a loss or failure to maintain H-1B status as an extraordinary circumstance for 
purposes of 8 CFR § 214.1(c)(4). 
 
The rule summary states that DHS must establish a process under which an H-1B worker who files a 
complaint with DOL regarding illegal retaliation and is otherwise eligible to remain and work in the 
U.S., may seek other employment in U.S. within the period of authorized stay. 
 

Once during each authorized validity period, individuals in E-1, E-2, E-3, H-1B, H-1B1, L-1, O-1 and 
TN classifications whose employment ceases will have a  grace period of up to 60 days, or up until the 
end of the authorized period of stay, whichever is shorter. 
The 10-day grace periods currently available to H-1B nonimmigrants before and after their authorized 
period of stay are extended to individuals in E-1, E-2, E-3, L-1, O-1 and TN status.   During these 
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grace periods, employment is not authorized but the individual (and dependents) is considered lawfully 
admitted to the U.S.   
 
EADs may be automatically extended for up to 180 days, for individuals with pending adjustment 
applications and other employment-authorized individuals, provided that the renewal application: 
- is timely filed before the expiration of the original EAD; 
- is based on the same employment authorization category as the expiring EAD (or the individual 

has TPS); and 
- is based on a class of aliens whose eligibility to apply for employment authorization does not 

require adjudication of an underlying petition or application before adjudication of the renewal 
application. 

 
The EAD will automatically terminate the earlier of up to 180 days after the EAD’s expiration or upon 
issuance of notification from DHS denying the renewal request. 
 
DHS is no longer required by law to adjudicate an EAD application in 90 days, and interim EADs will 
no longer be issued. 
 
The rule summary states that DHS remains committed to adjudicating EADs within that time period, 
anticipates that the agency will be unable to adjudicate applications within 90 days only in a small 
percentage of cases. Applicants whose applications have been pending for 75 days should call the 
NCSC and request priority processing. 
Now that EADs will automatically be extended, employers are instructed to treat the expired EAD, 
along with a receipt notice showing that the individual has timely filed a renewal application, as 
evidence of continued work authorization for I-9 purposes. 
 
Reverification should not be done upon the expiration of the original EAD, but should be completed 
upon expiration of the extension. 
 
The rule summary states that if the employee is staying with the same employer, the employee and 
employer may update the I-9 to reflect the new expiration date of the EAD, but should not complete a 
reverification. The summary states that DHS expects applicants to generally receive the I-797 within 2 
weeks of filing, and that applicants should time their filing so that they will have the I-797 when they 
need to update the I-9 (i.e. by the expiration date of the first EAD). 

 


